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DETAILED ACTION 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 

obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as 
set forth in section 102 of this title, if the differences between the subject matter sought to be 
patented and the prior art are such that the subject matter as a whole would have been obvious 
at the time the invention was made to a person having ordinary skill in the art to which said 
subject matter pertains. Patentability shall not be negatived by the manner in which the invention 
was made. 

Claims 26 and 29 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over the combination of Sava (US Patent 5,658, 286) and Gelbard (US Patent 
5,397,363). 

Sava discloses a spinal fixation device comprising first and second bone anchors 
(14, and see Fig. 2B) each having a proximal and distal (tapered end towards bone) 
ends. The head of the bone screws also have a portal extending therethrough (the U- 
shaped portal at the proximal end). Sava also discloses a cross bar (18) that connects a 
first support structure to a second support structure (see construct in Fig. 2B), and 
wherein the structure is considered subcutaneous, as it is implantable during the 
surgery. The cross bar also contains a media that is hardenable (28, and shown 34), 
and wherein the hardenable media may be made of various polymers as known in the 
art (see Col. 1) and also disclosed in the art (See Col. 6, lines 52-67). 

Sava discloses the claimed invention except for a support structure that connects 
a first and second bone anchors and cross ties to connect the supports. Gelbard 
discloses support structures (36) that are able to connect the bone anchor portals (the 
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punctured holes fit into the portal of the proximal end of the bone anchors) and a cross 
bar (see also Col. 4, lines 18-36). Gelbard also discloses what may be considered cross 
ties (37), as they are also able to help fix a rod into position (Col. 4, lines 37-55). It 
would have been obvious to one having ordinary skill in the art at the time the invention 
was made to construct the spinal device of Sava having at least the support structure 
and cross ties of Gelbard to better secure and lock the device in use. 

Claims 30 is rejected under 35 U.S.C. 103(a) as being unpatentable over the 
combination of Sava '286 and Gelbard '363 as applied to claim 26 above, and further in 
view of Buton (US Patent 4,743,260). The combination of Sava '286 and Gelbard '363 
disclose the claimed invention except for more specifically, a cross bar with apertures. 
Burton discloses holes in the cross bar (19) that are adapted to aid the cross bar to 
connect to the bone anchor. Burton further discloses multiple fibers that act as 
reinforcement (See Col. 4, lines 15-53). It would have been obvious to one having 
ordinary skill in the art at the time the invention was made to construct the device of the 
combination of Sava '286 and Gelbard '363 having at least a cross bar with apertures in 
view of Burton to better secure the spinal device in use. 

Claims 27-28 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
combination of Sava '286 and Gelbard '363 as applied to claim 26 above, and further in 
view of Stalcup et al. (US Patent 6,336,930). The combination of Sava '286 and 
Gelbard '363 disclose the claimed invention except for a support structure having 
hardenable media. Stalcup et al. discloses a plate structure which is also considered at 
least a support structure. Stalcup et al. further disclose this plate/support having a 
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polymer bag which, when filled and hardened, provides further support to the plate 
portion (see Col. 1, lines 34-47). It would have been obvious to one having ordinary skill 
in the art at the time the invention was made to construct the device of the combination 
of Sava '286 and Gelbard '363 having at least a support structure with hardenable 
material in view of Stalcup et al. to better secure and orient the device as needed. 

Claims 33 and 34 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Sava and Gelbard as applied to claim 26 above, and further in view of Carl et al. 
(US Patent 6,607,530). The combination of Sava and Gelbard disclose the claimed 
invention except for a hardenable material specifically comprising an epoxy or 
polyurethane. Carl et al. disclose an orthopedic construct that utilizes hardenable 
material such as an epoxy (Col. 1 1 , lines 35-45) or polyurethane (Col. 8, lines 55-65). It 
would have been obvious to one having ordinary skill in the art at the time the invention 
was made to construct the device of Sava and Gelbard having at least materials made 
from epoxy or polyurethane as taught by Carl et al. that, though known in the art based 
on their suitability for forming a support structure, would allow for improved precision 
and placement of a tube or support structure in the surgical application. 

Claim 35 is rejected under 35 U.S.C. 103(a) as being unpatentable over the 
combination of Sava and Gelbard as applied to claim 26 above, and further in view of 
Holmes (US Patent 5,415,661). Sava and Gelbard disclose the claimed invention 
except for reinforcing fibers placed in the cross bar cavity. Holmes discloses an 
implantable construct that has reinforcing fibers (Col. 6, lines 23-34), which allow for 
optimal levels of reinforcement after settlement and formation in the spinal area after 
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surgery. It would have been obvious to one having ordinary skill in the art at the time the 
invention was made to construct the device of the above combination having at least 
reinforcing fibers as taught by Holmes to have a stronger, implantable fixation device 
after it is properly formed during the surgical procedure. 

Finality 

The finality of the previous office action dated 4/30/2008 is hereby withdrawn due 
to omitted claims 33 and 34. Rejections are found above. 

Response to Arguments 

Applicant's arguments filed 6/30/2008 have been fully considered but they are 
not persuasive. It is held that the prior art still reads on the claimed invention. It is noted 
that the cross bar of Sava shown as 18 connects to the support structures. Claim 1 
claims "a cross bar, which connects the first support structure to the second support 
structure to form an orthopaedic construct." The support structures, as noted in the 
response, are item 36 in Gelbard. As shown in Gelbard, at least a portion of the support 
structures extend through and connect to the heads and portals of the bone anchor. The 
cross bars cross through the portal as well, and thus, the cross bar, having the media 
connects the support structures. 

Conclusion 

The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to JAMES L. SWIGER III whose telephone number is 
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(571)272-5557. The examiner can normally be reached on Monday through Friday, 
9:00am to 5:30pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Eduardo Robert can be reached on 571-272-4719. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/JAMES L SWIGER/ 
Examiner, Art Unit 3775 

/Eduardo C. Robert/ 

Supervisory Patent Examiner, Art Unit 3733 



